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ISSUES PRESENTED 


I. Whether the Trustee in Bankruptcv of the bankrupt, I.AWKKNCK 
E * SIM0N » acquired title to the "Floor Plan Payments" referred 
to in the Final Judgment rendered hv the Court below, as of the 
time of filing of the petition in bankruptcy herein. 

?. Whether said Floor Plan "avments are distinguishable from 
the renewal commissions earned by SIMON in connection with insur¬ 
ance policies sold by him for the Massachusetts Mutual Life In¬ 
surance Company, and as stated in the final judgment rendered 
by the Court below. 

S TATEMENT OF THE CAS E 

This interpleader action was commenced by the Massa¬ 
chusetts Mutual Life Insurance Company (Mass Mutual) on May 12, 
1970. To date there is on deposit to the credit of the registry 
of this Court an aggregate amount of $332,94*.05, of which annrox 
imately $160,000.00 represents General Agents Floor Plan payments 
and the remainder represents General Agents renewal commissions. 
Assuming that LAWRENCE F. SIMON (Simon) will be alive on January 
1, 1975, the 1974 Floor Plan Payment of $27,888 will be navable 
in addition to the foregoing. If the Final Judgment of the Court 
below is affirmed, these funds will be distributed as set forth 
therein to the several persons entitled thereto. The Trustee in 
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Bankrupt cv of ijiwrence K. Simon is the i nt ervonor-Appe 11 am 
herein. 1 hr third Nat Iona i f’apk of Han.p<trn rnunl y, l he Estate 
of .Josel Auerbach anti Lawrence I', Si non are the bclendant- 
AppelLees herein. There are other defendants, in addition, vho 
are apparently not involved directly in this appeal. 

. STATEMEN T OF FA CTE 

Simon was a General Agent for Mass Mutual under a 
General Agent's Agreement since July 31, 193? (Exhibit A to 
complaint). In or about November 10, ]938 he ertered into a 
loan agreement with the Third National Bank and executed an 
assignment of his renewal commissions. (Emphasis supplied) 

On December 31, 1°62 Simon's general agency agreement terminated 
and he retired as General Agent. On Sept ember LA, 1964 Simon and 
Mass Mutual entered into a "Floor Plan Agreement". (Exhibit C of 
the complaint and Stipulation of Fact 1^), This agreement was 
terminable at will bv Mass Mutual. The Floor Plan provided tor 
payments to Simon of $27,888 a year by Mass Mutual so long as he 
lives provided he met certain requirements of the company, i.o. 
Mass Mutual, and if his commissions per annum fell below that 
amount in any year. All the facts relating to Simon's dealings 
with the said hank, as well as his obligations to and dealings 
with other judgment creditors are set forth in great detail in the 
Findings of Fact in the report of the Special Master, Honorable 






Ccrard L. Coettel, Uni’ed States M agi sfrr.ifo, This report and 


its nror>osed rulings and a Supplementary Renort were annrovrd 
«ind adopted bv the Court hplo*. on July 3, 1 ° 7 A in its Memorandum 
filed herein on said datp, and confirmed in their entiretv hv 
the Final Judgment of the Court below rendered .Inly 107 /, 

and filed July 31, 1^74. 

PO INT _1 

PURSUANT TO THF °R0V1SI0NS OF 470(a) OF THE 
BANKRUPTCY ACT, THF FLOOR PLAN I’AYMF.NTS ACCRU¬ 
ING TO SIMON AFTER JANUARY 1, 1971 DID NOT PASS 
TO THF. TR USTEF BUT BECAME AN ASSE T OF SIMON. 

470(a) of the Bankruptcy Act states, amongst other 

things: 


"The Trustee of the estate of a bankrupt and his 
successor or successors if any, upon his or their appoint¬ 
ment and qua 1 ification, shall in turn be vested by opera¬ 
tion of law with title of the bankrupt as of the date of 
the filing o f the petitio n initiating a proceeding under 
this title...." (Emphasis supplied) 

Said §70(a) continues in (5) referring to title of 
property of the bankrupt vested in the Trustee at the tine of 
the filing of the petition as follows: 

"( s ) p ronertv, including rights of action, which 
ptior to the filing of the petition he could bv anv means 
have transferred or which might have been levied upon and 
sold under judicial process against him, or otherwise 
seized, impounded or sequestered...." 

If Simon, the bankrupt, could hav*> transferred his 
rights to the Floor Plan payments, they would have passed to 
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his Trustee rvon though the interest . r ,om invent .„id defensible. 
However, the Floor Plan Agreement made by Simon with M.iss Mutual 
on September 16, 1064 (Fxhlhit C of the complaint herein) provides 
amonpst other things in paragraph 5 as follows: 

"5. This Agreement shall terminate on: 

(a) the death of the General Agent; or 

(b) violation by the General Agent of the provisions 
of Paragraph 2(b); or 

(e) revocation by the Company as of any anniversarv 
of the date of termination of the Contract." 

The Special Master in his report to the Court below, 

on pages 41 and 42, stated as follows: 

There still remains the disposition of the floor nlan 
credits after the Stuart judgment (with Interest) has been 
satisfied. If the bankrupt could have transferred his rights 
hey pass to his trustee even though the interest is contin- ’ 

lS n i oa c aS u b i C “ -fi-M-Wrlght, supra; In Re Baxter. 

, t < ^ 0t ^ ir - 1939), Although the insurance company 
-ould, in its own discretion, terminate these pavmenfs it 
could not do so before the anniversarv date of the termina- 
the contract. Consequently, when Simon was adjudi¬ 
cated a bankrupt on July 21, 1970 the floor plan pavmenfs 
were assignable for the rest of the year and, to the evtent 

the Trustee^ *° StUart ' s shall pass to 

The status of the floor plan payments which occurred 
ter January 1, 1971 is a more complex and unique question. 

y ! VC some c ^ arac teristics of vested renewal com¬ 
missions and some of a pension, on the face of the agreement 

X h m* “““ ^ at the eVldcnce ‘he continued 

ment by Mass. Mutual Is a gratuity. As a contingent gratuity 

it would not appear to be assignable. Although .Mass. Mutual 

? av " the8e ben<,flts ln 1071 and 1V2 (the record 

is not exnlicit as to 1973 but, the inference was that the 



**nef7t 's still accruin'*) thir rou)'< not have been for 
WM Wit ™? n \ certalnr y nt th *» ti""' of bankruptcy 
in , ^ W3R arT ’ emln ‘’ ln 1938 "> delude ns v^tinr 

InTruatee bequcsf s, Avisos and inheritances whic h 
' !‘, e ^ ankr,1 Pt within six month.'? after bankrunUy 

, i!!c t S f ’ ov,ever » hovf ‘ h oen interpreted ns heinp IImi<ed 

r.mt cy 70 S 77 Ce FTt m<W * W,ll « '* A « ^rs on Bn,d - 

lQ 4 r/ J T , * 7 ’ r -- e - f — n v.^McHugh, 168 F.?H 3 SO (1st Cir 
). T.ese assets, therefore, should he paid to Simon."’ 

The Court below in the Memorandum of .Fulv 3 , 107 /* 
and adopted the rulings proposed by Magistrate Goertel 
and rendered his Final Judgment on July 31, 1974, which decreed 
in part, in respect to said Floor Plan Parents, as follows: 

(?) To the Intervenor Robert B. Schindler as 
frustee in Bankruptcy of Lawrence F. Simon, anv* floor 

rrihuttonT^tb ° V r* l9? ° rMialnin r a ^er the dis- 

(?) above; d *<«ndnnt Stuart described in paragraph 

(4) To defendant Isflwrence E. Simon, any floor nJ-in 

EKS 1 " 8 f ,Pr ■'“*-* 1. '«! ~maLinga£r 

. lstributions described in paragraphs (?) and (?) above;'' 
On Toly 21, 1970 Simon filed a bankruptcy petition in 
United Stares District Court for the Southern District of New 
York and was adjudicated a bankrupt on the sane dav. (Par. 3 ? of 
the Stipulation of Pacts). Op the date „f the film* „f rh „ 
petition, Simon had no proparty rights in and to the said Floor 
Plan payments'to be made thereafter for the reason that the pay¬ 
ments would be made only if Simon were alive on lap,.ary 1 of 
year during which payments would be made. Furthermore, fuse 
Floor Plan Payments, which amounted to 577,888 nor annum, were 
revocable at will by Mass Mutual. Consequentlv. he had no vested 
property right as distinguished from renewal commissions earned on 





policies sold by him for Mass Mutual. 


VO I NT I_1 

THE FLOOR PLAN PAYMENTS WERE COMPLETELY 
DISTINGUISHABLE FROM THE RENEWAL COMMISSIONS 
AND, BY REASON THEREOF, DID NOT '‘ASS TO THE 
_ TRUSTEE. 


The Special Master, in his report on pages 37 and 38, 
stated as follows: 

"In this Circuit, however, it was long ago held that 
the Trustee in Bankruptcy takes title to renewal commissions 
on policies sold prior to Bankruptcy, even if, under the 
agency contract, there were additional services to be per¬ 
formed in order to earn the commissions. In Re Wright. 157 
F. 544 (2d Cir. 1907). The Court in Wright took cognizance 
of the fact that the agent did not have a property right in 
E^esent^, and that his interest was contingent and defeas¬ 
ible. After looking to see whether the contract right was 
assignable, and having found that it was, the Court held 
that it was transferred to the Trustee under the Bankruptcy 
Act, stating: 

...the fact that the interest is defeasible 
does not prevent its transfer. Defeasible and 
contingent interests of this nature are assign¬ 
able'. 157 F. 544, at 546. 

Ihe Court noted that the bankrupt had certain functions 
to be performed in connection with the collection of the 
renewal premiums and exempted from the property to be trans¬ 
ferred to the Trustee a collection charge. No such functions 
appear in Simon s contract. Consequently, the Trustee has 
priority over Simon to the renewal commissions." 

The renewal commissions were earned by Simon for 
premiums paid on policies sold by him for Mass Mutual. In this 
respect, the renewal commissions fell into an entirely different 
category and were assignable and transferable. In such case 
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title to such renewal commissions, if any existed, would he 
deemed passed to the Trustee at the time of the filing of the 
petition. The Floor Plan, as stated aforesaid, was actually a 
gratuitous payment to be made by 1-lass Mutual from year to year 
so long as Simon was alive on January 1 of that year, and so 
long as the insurance company did not revoke these Floor Payments 
which, incidentally, it has had and still has a right to do at 
any time. 

CONCLUSION 

THAT PORTION OF THE JUDGMENT WHICH GRANTS 
SIMON FLOOR PLAN PAYMENTS AFTER JANUARY 1, 

1971 SHOULD BE AFFIRMED AND THE ACCUMULATED 
FLOOR PLAN PAYMENTS SHOULD PASS AND BE PAID 
TO SIMON IN ACCORDANCE WITH THE FINAL JUDGMENT 
OF THE COURT BELOW. 


Respectfully submitted, 

YELLIN, KENNER & LEVY 
Attorneys for Lawrence E. Simon, 
Defendant-Appellee 

By: ./■ AA/w.— - 

GEORGE B. KENNER, a partner 
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